STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

WLLIAM G FARRAR, JR,
Charging Party, Case No. LA-CO 485
V. PERB Deci si on No. 797

UNI TED TEACHERS- LOS ANGELES, March 22, 1990

Respondent .

g e i S SR R N

Appearances:  WlliamG Farrar, Jr., on his own behalf; Law
O fices of Lawence B. Trygstad by Richard J. Schwab, Attorney,
for United Teachers-Los Angel es.
Before Crai b, Shank, and Cam |li, Menbers.
DECI SI ON
CAM LLI, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal filed by WlliamG
Farrar, Jr. (Farrar) to a Board agent's dism ssal of his unfair
practice charge. W have reviewed the entire record in this
case, and affirmthe dismssal of the unfair practice charge for
the reasons set forth bel ow
DI SCUSSI ON
Farrar was enployed by the Los Angeles Unified School
District (Dstrict) beginning in May 1986 as a probationary first
grade teacher at the MI|les Avenue School. Toward the end of the
1987 school year, Farrar's working relationship with the District
adm ni stration began to deteriorate. On February 1, 1988, the

assi stant principal charged that Farrar was reading aloud to

students too nuch and that his teaching was otherw se seriously



deficient. On February 22, 1988, Farrar received a Notice of
Unsati sfactory Act/ Service.

On March 11, 1988, Farrar filed a grievance against the
District, alleging violations of the collective bargaining
agreenent between the District and United Teachers-Los Angel es
(UTLA). Farrar was represented by a UTLA representative
t hroughout the grievance process, and the case was ultimtely
taken to arbitration on Decenber 12 and 14, 1989. On March 15,
1988, Farrar was notified that the District did not intend to
reel ect himfor the upcom ng school year.

On June 9, 1989, Farrar filed an unfair practice charge with
PERB agai nst UTLA, alleging that UTLA failed to adequately
represent himin his grievance against the District, and,
therefore, violated the Educational Enploynent Rel ations Act

(EERA) section 3543. 6.

Fartar fited—amended charges on

'EERA is codified at Governnment Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code.

Section 3543.6(b) is the appropriate statutory vehicle for a
unit nmenber to attack conduct of the exclusive representative
alleged to be violative of the duty of fair representation. The
duty itself, however, arises out of section 3544.9 of EERA
(Rocklin Teachers Professional Association (1980) PERB Deci sion
No. 124, at p. 3.)

Section 3543.6(b) states:

It shall be unlawful for an enpl oyee
organi zation to:

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nat e agai nst enpl oyees, or otherw se
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August 25, 1989 and Cctober 24, 1989, alleging: (1) UTLA
conspired with the District to deprive himof his right to grieve
under the contract; (2) the UTLA representative failed to file a
separate grievance alleging a violation of section 11.0(b) of the
contract providing for progressive discipline and prohibiting

di sparate treatnent; (3) the UTLA representative failed to enter
into evidence certain evidence which the charging party deens
"critical" or "conclusive"; (4) UTLA incorrectly advised Farrar
to maintain confidentiality regarding his grievance; and (5) UTLA
deprived Farrar of his right to procedural due process by (a)
representing himthrough the grievance process and the
arbitration hearing, thereby displacing Farrar's chosen
representative, and depriving himof the right to choose his own
representative or to represent hinself, (b) failing to bring his
case to arbitration until 10 nonths after the grievance was
filed, and 5 nonths after his termnation, and (c) failing to

‘have a transcript of the arbitration hearing nmade.

The Board agent dism ssed the charge for failure to state a

prima facie case. Farrar filed exceptions, reiterating to a

tointerfere wwth, restrain, or coerce
enpl oyees because of their exercise of rights
guaranteed by this chapter.

Section 3544.9 states:

The enpl oyee organi zati on recogni zed or
certified as the exclusive representative for
t he purpose of neeting and negotiating shal
fairly represent each and every enployee in
the appropriate unit.



great degree the legal and factual argunents previously nade.
After a thorough review of the exceptions, the Board has

determ ned that any factual errors or omssions raised in the
exceptions are not prejudicial. Several of the factual incidents
eraised in both the charge and the exceptions fall outside of the
statute of limtations and are therefore outside of our

jurisdiction. (California State University. San Diego (1989)

PERB Deci sion No. 718-H) The charge was filed on June 9, 1989;
therefore, any events occurring prior to Decenber 9, 1988 are not
within our jurisdiction to consider, except as they nmay provide
background information to the incidents occurring within the

statutory period. (Sacramento Gty Unified School District

(1982) PERB Decision No. 214, at p. 4, fn. 4.)

The Board has held that a breach of the duty of fair
representation occurs when a union's conduct toward a nenber of
the bargaining unit is arbitrary, discrimnatory, or in bad

faith. (Rocklin Teachers Professional Association, supra. PERB

Decision No. 124, at p. 7.) |In the context of grievance
handl i ng, the Board has defined the scope of the duty as foll ows:

. Absent bad faith, discrimnation, or
arbitrary conduct, nere negligence or poor
judgnent in handling a grievance does not
constitute a breach of the union's duty.
[G tations]

A union nmay exercise its discretion to
determ ne how far to pursue a grievance in
the enployee's behalf as long as it does not
arbitrarily ignore a neritorious grievance or
process a grievance in a perfunctory fashion.
A union is also not required to process an
enpl oyee's grievance if the chances for
success are m ni mal . [CGtations]
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(United_Teachers-19s Angeles (Collins) (1982)
PERB Deci sion No. 258, at p. 5.)

In addition, in order to show a prim facie case of breach
of a union's duty of fair representation, the charging party nust
present facts which would justify a finding that the union acted
Wi thout a rational basis or in a way that is devoid of honest

j udgnent . (Reed District Teachers Association. CTA/NEA (Reyes)

(1983) PERB Decision No. 332, at p. 9; also California Faculty

Associ ation (Ponerantsev) (1988) PERB Decision No. 698.) The
Board has held that when a uni on does undertake a grievance, the
failure to introduce every favorable docunent or to raise every
argunent deened significant by the charging party does not anpunt

to a breach of the duty of fair representation. (California .

Facul ty_Associ ation (Mrhady) (1989) PERB Decision No. 746-H.)

_In addi ti on,

. denial of a nenber's request for a
partlcular attorney, w thout nore, does not
establish arbitrary, discrininatory or bad
faith conduct on the part of the enpl oyee
or gani zati on.

(United Teachers-los Angeles (Bracey) (1987)
PERB Deci sion No. 616, at p. 8 of the Wirning
Letter.)

In the present case, Farrar failed to allege facts which
denonstrate that UTLA's representative acted in an arbitrary or
discrimnatory manner, or in bad faith, in representing himwth
regard to his grievance. The facts alleged are insufficient to
establish the existence of a conspiracy between UTLA and the
District to deprive Farrar of his right to pursue his grievance

under the contract. In fact, UTLA pursued Farrar's grievance to



arbitration. As noted above, UTLA's alleged failure to make the
argunents and introduce the evidence deened significant by Farrar
is insufficient to establish a breach of the duty of fair
representation. There is no indication that any of UTLA s
deci sions regarding the argunents to be nmade, or the evidence to
be introduced, were made arbitrarily, discrimnatorily, or in bad
faith. Neither is UTLA s alleged displacenent of Farrar's chosen
representative for the grievance procedure and arbitration
sufficient under PERB |law to constitute bfeach of the duty of
fair representation. Finally, Farrar's allegations that UTLA
incorrectly advised him failed to arbitrate his case in a tinely
manner, and failed to request an arbitration transcript do not
suggest arbitrary, discrimnatory or bad faith conduct. At nost,
these all egati ons suggest nere negligence which, as discussed
above, is insufficient to establish a breach of the duty of fair
representation

As the facts alleged by Farrar do not establish a prinma
facie case of a breach of the duty of fair representation, the
Board finds that the charge was properly dism ssed.

ORDER

Based upon the entire record in this case, and consi stent
with the discussion above, it is hereby ORDERED that the charge
be DI SM SSED W TH PREJUDI CE.

Menbers Craib and Shank joined in this Decision.



